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Abstract:

The current research aims to identify the concept of the fundamental
rule and the difference between it and the jurisprudential rule, to clarify
the meaning of custom, the fundamental rules related to custom, and to
mention some of the jurisprudential branches derived from these rules.

I have adopted the inductive approach that is based on collecting the
scientific matter related to the topic with analysis, in addition to the
deductive approach in the meaning of the rule and the jurisprudential
derived branches from the books of principles and branches.

| have reached a number of findings through this study, including:
that custom is a legal argument for all scholars, and a source of
jurisprudential rulings if there is no legal text or consensus; and that
both practical and verbal custom are specific to the general, and the
commonly accepted metaphor is more adopted than the used truth. The
researcher recommends addressing the fundamental rules that have not
been researched, and addressing the contemporary jurisprudential
branches (calamities) that are related to those rules.

Keywords: Rule, Fundamentalist, Custom, General Custom,
Practical Custom, Verbal Custom.
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Romanization of references

1. al-Ibh3j fi sharh al-Minhaj ‘ala Minhaj al-wusil ila ‘ilm al-usal li-Shaykh
al-Islam ‘Al ibn ‘Abd al-Kafi al-Subki al-mutawaffa sanat 756 H , printed in
1416 AH - Dar Al-Kotob Al-llmiyyah in Beirut.

2. Almnkhwl min ta‘'ligat al-usal li-Hujjat al-Islam al-Imam Abi Hamid
Muhammad ibn Muhammad ibn Muhammad al-Ghazali t 505h , third edition in
1419 AH - Dar Al-Fikr Al-Mu'asir in Beirut and Dar Al-Fikr in Damascus.

3. Nathr al-Wurad ‘ala Maraqi al-Sa‘td li-Muhammad al-Amin ibn
Muhammad al-Mukhtar al-Shinqiti, second edition in 1420 AH - Dar Al-
Manara for Publishing and Distribution, edited by Dr. Muhammad.

4. Nihayat al-stil fi sharh Minhaj al-wusil ila ‘ilm al-usal 1il-Qadt Nasir al-
Din al-Baydawi t 685 H, first edition in 1420 AH - Dar Ibn Hazm in Beirut.

5. Nihayat al-wusiil ila ‘ilm al-ustl li-Ahmad ibn ‘Ali ibn Taghlib ibn AbT al-
Diya’ al-Hanafi al-ma‘raf bi-lbn al-Sa‘ati t 694 H , first edition 1425 AH - Dar
Al-Kotob Al-lIImiyyah in Beirut, commented by Ibrahim Shams Al-Din.

6. Al-Ashbah wa-al-naza’ir fi Qawa‘id wa-furti’ figh al-Shafi‘tyah lil-Imam
Jalal al-Din ‘Abd al-Rahman ibn Abi Bakr al-Suyati t 911 H , published by
Nizar Mustafa Al-Baz Library in Makkah Al-Mukarramah.

7. Al-Ashbah wa-al-naza’ir li-Zayn al-Din ibn Ibrahim al-ma‘raf bi-lbn
Nujaym al-Hanafi al-mutawaffa sanat 970 H , second edition 1420 AH - Dar
Al-Fikr in Damascus, edited by: Dr. Muhammad Mut'i Al-Hafiz.

8. Usil al-SarakhsT li-Abi Bakr Muhammad ibn Ahmad ibn Abi Sahl al-
Sarakhsi t 490 H , edited by Abu Al-Wafa Al-Afghani, published by Dar Al-
Ma'rifah in Beirut.

9. Usiil al-figh al-Islami 1i U. D. Wahbah al-Zuhayli, third edition 1426 AH -
Dar Al-Fikr, Damascus..

10. Al-Ibhaj fi sharh al-Minhaj ‘ald Minhaj al-wusil ila ‘ilm al-ustl 1il-Qad1
al-Baydawi li-Shaykh al-Islam ‘Ali ibn ‘Abd al-Kafi al-Subki wa-waladihi T3j
al-Din ‘Abd al-Wahhab ibn ‘Ali al-Subki, published by Dar Al-Kotob Al-
IImiyyah in Beirut.

11. Usil al-figh li-Muhammad Aba al-Nir Zuhayr, published by Al-Azhar
Library for Heritage.

12. Ustl al-figh li-Muhammad Abw Zahrah, published 1417 AH - Dar Al-
Fikr Al-Arabi in Cairo.

13. Al-Bahr al-muhit fi usal al-figh lil-Imam Badr al-Din Muhammad ibn
Bahadur ibn ‘Abd Allah al-Zarkashi t 794 H, first edition 1421 AH - Dar Al-
Kotob Al-limiyyah in Beirut.

14. Bayan al-Mukhtasar sharh Mukhtasar Ibn al-Hajib fi usil al-figh li-
Shams al-Din Mahmid ‘Abd al-Rahman al-Asbahani al-mutawaffa sanat 749
H, first edition 1424 AH - Dar Al-Salam, edited by Prof. Dr. Ali Jumaa
Muhammad.

15. Al-Tahsil min al-Mahstl 1i-Siraj al-Din Mahmid ibn Abi Bakr al-
Urmawi, first edition 1408 AH - Al-Risalah Foundation.
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16. Takhrij al-furd‘ ‘ald al-ustl lil-Imam Abi al-manaqib Shihab al-Din
Mahmud ibn Ahmad al-Zanjani al-mutawaffa sanat 656 H, first edition 1420
AH - Al-Ubaikan Library in Riyadh.

17. Alt'ryfat ta’lif al-Sayyid al-Sharif Ab1 al-Hasan ‘Alf ibn Muhammad ibn
‘All al-Jurjant al-Hanafi t 816 H, second edition 1424 AH - Dar Al-Kutub Al-
lImiyyah in Beirut.

18. Ta'lim ‘ilm al-ustl li-Nar al-Din Mukhtar Khadimi, first edition 1423
AH - Al-Obeikan Library.

19. Al-Taqrir wa-al-Tahbir, sharh al‘laamh al-muhaqqiq Ibn Amir al-Hajj al-
Halabi t 879 H, first edition 1419 AH - Dar Al-Kotob Al-limiyyah in Beirut,
edited and corrected by Abdullah Mahmoud Muhammad Omar.

20. Taqwim al-adillah fi ustl al-figh li-Abi Zayd ‘Ubayd Allah ibn ‘Umar al-
Dabiist al-Hanafi t 430 H, first edition 1426 AH - Al-Asriya Library.

21. Al-Tamhid fi takhrij al-furt‘ ‘al4 al-ustl lil-Imam Jamal al-Din Abi
Muhammad ‘Abd al-Rahim ibn al-Hasan al-Isnawi t 772 H, first edition 1425
AH - Dar Al-Kotob Al-limiyyah in Beirut.

22. Tangth al-Fusal fT ikhtisar al-Mahstl li-Shihab al-Din Ahmad ibn Idris
al-Qarafi al-Maliki t 684 H , published by the Azhar Library for Heritage, edited
by Muhammad Abd al-Rahman al-Shaghul 2005 AD.

23. Taysir al-Tahrr sharh Kitab al-Tahrir li-Muhammad Amin al-ma‘raf bi-
Amir bad Shah al-Husayni al-Hanafi, published by Dar al-Kutub al-l1imiyyah.

24. Al-Jami‘ al-sahih al-Mukhtasar (Sahth al-Bukhari) li-Muhammad ibn
Isma‘1ll al-Bukhari al-Ju‘fi, third edition 1407 AH - Dar lbn Kathir in Beirut,
edited by Dr. Mustafa Dib al-Bugha.

25. Al-Jami‘ al-sahih Sunan al-Tirmidhi li-Muhammad ibn ‘Is4 Abu ‘Tsé al-
Tirmidhi, published by Dar Thya’ al-Turath al-Arabi in Beirut, edited by Ahmad
Muhammad Shaker.

26. Hashiyat al-‘Attar ‘ala jam‘ al-jawami‘ Il'laamh al-Shaykh Hasan al-
‘Attar, published by Dar al-Kutub al-1imiyyah in Beirut.

27. Al-Silsilah al-sahihah li-Muhammad Nasir al-Din al-Albani, published
by Maktabat al-Ma'arif in Riyadh.

28. Sharh al-Talwih ‘ala al-Tawdih li-matn al-Tanqth fi usal al-figh li-Sa‘d
al-Din Mas‘Gd ibn ‘Umar al-Taftazant al-Shafi't t 792 H, first edition - Dar al-
Kutub al-l1imiyyah, edited by Zakaria Umayrat.

29. Sharh al-qawa‘id al-fighiyah li-Ahmad ibn al-Shaykh Muhammad al-
Zarqa, second edition in 1414 AH - Dar al-Qalam in Damascus, commented by
Mustafa Ahmad al-Zarga (the author's son).

30. Sharh al-Kawkab al-munir 11laamh al-Shaykh Muhammad ibn Ahmad
ibn ‘Abd al-‘Aziz ibn ‘Al1 al-Futihi al-Hanbali al-ma‘raf bi-l1bn al-Najjar t 972
H, published in 1413 AH - Al-Ubaikan Library in Riyadh.

31. Sharh al-Minhaj llbydawy fi ‘ilm al-usal li-Shams al-Din Muhammad
ibn ‘Abd al-Rahman al-Asfahani, first edition 1410 AH - Al-Rashd Library.
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32. Sharh Mukhtasar al-Rawdah li-Najm al-Din Abi al-Rab1’ Sulayman ibn
‘Abd al-Qawi ibn ‘Abd al-Karim ibn Sa‘id al-Tufi, first edition 1410 AH - Al-
Risala Foundation.

33. Al-Ihkam fi usil al-ahkam lil-Imam al-‘allamah ‘Alf ibn Muhammad al-
Amidi, first edition 1424 AH - Dar Al-Sumaie.

34. Sahth Muslim li-Muslim ibn al-Hajjaj al-Nisaburi, published by Dar Ihya
Al-Turath Al-Arabi, edited by Muhammad Fuad Abdul Bagi.

35. Al-‘Uddah fi usal al-figh lil-Qadi Abi Ya‘la Muhammad ibn al-Husayn
al-Farra’ al-Baghdadi al-Hanbali t 458h, first edition 1400 AH - Al-Risala
Foundation.

36. ‘llm usal al-figh li-‘Abd al-Wahhab Khallaf, published 1423 AH - Dar
Al-Hadith in Egypt.

37. ‘llm al-gawa'id al-shar‘tyah 1i U. D. Nir al-Din Mukhtar al-Khadimy, first
edition 1426 AH - Al-Rushd Library in Riyadh.

38. Fath al-qadir al-Jami‘ bayna Fanni al-dirayah walrdayh min ‘ilm al-tafsir
li-Muhammad ibn ‘Ali ibn Muhammad al-Shawkani t 1250h , printed by the
Commercial Library Mustafa Ahmed Al-Baz in Makkah Al-Mukarramah.

39. Fawatih al-rahamat 1li-‘Abd al-‘Ali  Muhammad Nizam al-Din
Muhammad alshalwy al-Ansari al-Laknawi t 1225 H, first edition 1423 AH -
Dar Al-Kotob Al-limiyyah, edited by Abdullah Mahmoud Muhammad Omar.

40. Al-Adillah al-mukhtalif fiha ‘inda al-usiiliyin wa-tatbigatuha al-
mu‘asirah lil-Duktar Muslih ibn ‘Abd al-Hayy al-Najjar, first edition 1424 AH -
Al-Rushd Library.

41. Al-Qamas al-muhit lil-Tmam al-lughawi Abi Tahir Majd al-Din ibn
Ya'qib ibn Muhammad ibn Ibrahtm al-Shirazi al-Fayriiz Abadi, printed by Bait
Al-Afkar International.

42. Kashf al-asrar ‘an ustl Fakhr al-Islam al-Bazdawt li-‘Ala’ al-Din ‘Abd al-
‘Aziz ibn Ahmad al-Bukhari t 730 H, first edition 1418 AH - Dar al-Kutub al-
limiyyah.

43. Lisan al-‘Arab li-Ibn manzar, published by Dar Sadir in Beirut.

44. Mukhtar al-sihah li-Shaykh al-Islam Muhammad ibn Abi Bakr ibn ‘Abd
al-Qadir al-Razi, published in 1424 AH - Dar al-Hadith in Cairo.

45. Al-Mukhtasar fi usil al-figh ‘ala madhhab al-Imam Ahmad ibn Hanbal
li-Abi al-Hasan ‘Ala’ al-Din ibn Muhammad ibn ‘Ali ibn ‘Abbas alb‘la al-ma‘raf
bi-1bn al-Lahham, first edition 1421 AH - Dar al-Kutub al-llmiyyah in Beirut.

46. Al-Mustasfa fT ‘ilm al-usdl lil-Tmam Abi Hamid Muhammad ibn
Muhammad ibn Muhammad al-Ghazali t 505 H, published in 1420 AH - Dar al-
Kutub al-l1Imiyyah in Beirut.

47. Trshad al-fuhil ila tahqiq al-Hagg min ‘ilm al-ustl lil-Imam al-Hafiz
Muhammad ibn ‘Alf al-Shawkani, Dar Al-Kutubi edition.

48. Musnad al-Imam Ahmad ibn Hanbal li-Ahmad ibn Hanbal Abu ‘Abd
Allah al-Shaybani, Cordoba Foundation edition in Cairo.

Sasaadl deala — 4 il 448 (A + Yo uula) (V) 23l (1Y) alaal)  Cilagi Adaa

P-ISSN: 2710-107X https://abhath-ye.com/ E-ISSN: 2710-0324

ovYy




ola de i ulis o ol dudilal A gial sl y3 8 yad! Sl (B At gua ¥ sl gl

49. Al-Misbah al-munir li-Ahmad ibn Muhammad ibn ‘Ali al-Fayytmi,
printed by the Scientific Library in Beirut.

50. Mu‘jam Magqayis al-lughah li-Ab1 al-Husayn Ahmad ibn Faris ibn
Zakarlya al-Razi, first edition in 1420 AH - Dar Al-Kutub Al-limiyyah in
Beirut.

51. Athar al-Ikhtilaf fi al-qawa‘id al-ustliyah fi ikhtilaf al-fugaha’ li-Mustafa
Sa‘ld al-Khinn, Al-Risala Foundation - Beirut - Tenth Edition 1427 AH.

52. Athar al-adillah al-mukhtalif fiha i al-figh al-Islami li-Mustafa Dib al-
Bugha, Dar Al-Qalam - Damascus - Dar Al-Ulum Al-Insaniya - Damascus -
Fourth Edition 1428 AH.

53. Irwar’ al-ghalil fi takhrij ahadith Manar al-Sabil li-Muhammad Nasir al-
Din al-Albani, Second Edition 1405 AH - Islamic Office in Beirut.

54. Usiil madhhab al-Imam Ahmad "dirasah usiiliyah muqaranah" 1‘bdallh
ibn ‘Abd al-Muhsin al-Turki- Al-Risala Foundation - Third Edition 1410 AH.

55. Al-Ashbah wa-al-naza’'ir Zayn al-Din ibn Ibrahim al-ma‘raf bi-lbn
Nujaym al-Hanaft t 970h , Investigation: Muhammad Mut'i Al-Hafiz, Dar Al-
Fikr - Damascus - Second Edition 1420 AH.

56. Al-Ashbah wa-al-naza’ir fi Qawa'‘id wa-furdi‘ figh al-Shafi‘tyah li-Jalal
al-Din ‘Abd al-Rahman al-Suyiti t 911h , edited by: Alaa Al-Saeed, Al-Baz
Library, Makkah Al-Mukarramah.

57. Al-A'raf al-bashariyah fi mizan al-shariah al-Islamiyah li-‘Umar
Sulayman al-Ashqgar- Dar Al-Nafayes in Jordan - First Edition 1413 AH.

58. Al-Bahr al-ra’iq sharh Kanz al-daqa’iq li-Zayn al-Din ibn Ibrahim ibn
Muhammad al-ma‘raf bi-lbn Nujaym al-MisrT al-Hanafi t 970h , and at the end
of it is the Supplement to Al-Bahr Al-Ra’iq by Muhammad bin Hussein Al-
Tawari, and in the margin is Manhat Al-Khaliq by Ibn Abidin, Dar Al-Kitab Al-
Islami, Second Edition.

59. Al-Jami‘ al-sahih al-Mukhtasar (Sahih al-Bukhari) li-Muhammad ibn
Isma‘7l al-Bukhari al-Ju‘fi, edited by: Muhammad Zuhair bin Nasser Al-Nasir,
Dar Tawq Al-Najah, First Edition 1422 AH.

60. Al-Haw1 al-kabir li-Abi al-Hasan ‘Alf ibn Muhammad ibn Muhammad
ibn Habib al-basar al-Baghdadi al-shahir balmawrdy t 450h , edited by: Ali
Muhammad Muawad, Adel Ahmad Abdul Mawjoud, Dar Al-Kutub Al-
IImiyyah - Beirut - first edition 1419 AH.

61. Al-‘Uddah lil-Qadi Abi Ya‘la Muhammad ibn al-Husayn al-Farra’ t 458h,
edited by: Dr. Ahmad bin Ali Sir Al-Mubaraki, second edition 1410 AH.

62. Al-‘Urf wal‘adh fi ra’y al-fugaha’ ‘ard Nazariyat fi al-tashrT al-IslamT li-
Ahmad Fahmi Abt sanat, Al-Azhar Press 1947 AH.

63. Al-Inayah sharh al-Hidayah li-Muhammad Muhammad Mahmad
Akmal al-Din al-Babarti t786h - Publisher: Dar Al-Fikr.

64. Al-Fusal fi al-ustl li-Ahmad ibn ‘Ali abwbkr al-Razi al-Jassas al-Hanafi
t 370h, Kuwaiti Ministry of Endowments, second edition 1414 AH.
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65. Al-Qawa‘id al-Kulliyah wa-al-dawabit al-fighiyah fi al-shart'ah al-
Islamiyah li-Muhammad ‘Uthman Shubayr, Dar Al-Nafayes - Jordan - Second
Edition 1428 AH.

66. Al-Lubab fT al-jam‘ bayna al-Sunnah wa-al-Kuttab li-Jamal al-Din Abu
Muhammad ‘Alf ibn Abi Yahya Zakariya al-Ansar al-Khazraji t 686h, edited
by: Muhammad Fadl Abdul Aziz Al-Murad, Dar Al-Qalam - Dar Al-Shamiya -
Syria - Damascus - Lebanon - Beirut - Second Edition 1414 AH.

67. Al-Mabsit li-Muhammad ibn Ahmad Shams al-a'immah al-Sarakhsi
483h- Publisher: Dar Al-Ma’rifah - Beirut - Date of publication 1414 AH.

68. Al-Majmi‘ sharh al-Muhadhdhab li-Abi Zakariya Muhyt al-Din Yahyéa
ibn Sharaf al-Din al-Nawaw1 t 676h , Dar Al-Fikr.

69. Al-Mahsiil li-Fakhr al-Din Abi ‘Abd Allah Muhammad ibn ‘Umar ibn al-
Hasan al-Taymi al-Razi, t 606h, edited by: Dr. Taha Jaber Fayyad al-Alwani,
Al-Risalah Foundation, third edition 1418 AH.

70. Al-Mughni li-Ab1 Muhammad Muwaffaq al-Din ‘Abd Allah ibn Ahmad
ibn Muhammad ibn Qudamah al-Maqdisi t 620h, edited by: Abdullah bin Abdul
Mohsen al-Turki and Abdul Fattah Muhammad al-Halu, Dar Alam al-Kutub,
fourth edition 1419 AH, fifth edition 1426 AH.

71. Al-Mugaddimat almmhdat li-Ab1 al-Walid Muhammad ibn Ahmad ibn
Rushd al-Qurtubi t 520h, Dar al-Gharb al-Islami, first edition 1408 AH.

72. Al-Manthur fi al-Qawa’id al-Fighiyyah by Abu Abdullah Badr al-Din
Muhammad ibn Abdullah ibn Bahadur al-Zarkashi d. 794 AH, Kuwaiti Ministry
of Endowments, second edition 1405 AH.

73. Al-Hidayah ‘ald madhhab al-Imam Ahmad Imhfwz ibn Ahmad ibn al-
Hasan Abu al-khitab al-Kalwadhani, edited by: Abdul Latif Hamim, Maher
Yassin al-Hagl, Grass Foundation for Publishing and Distribution, first edition
1425 AH.

74. Al-Hidayah fi sharh bidayat al-mubtadi li-‘Al1 ibn Abi Bakr ibn ‘Abd al-
Jalil al-Marghinani t593h.

75. Bada'i‘ al-sana’i‘ fi tartib al-shar@’i’ li-‘Ala’ al-Din Abh Bakr ibn Mas‘ad
al-Kasani al-Hanafi t 587h, Dar al-Kutub al-l1imiyyah, second edition 1406 AH.

76. T3j al-‘artis min Jawahir al-Qamis li-Muhammad ibn ‘Abd al-Razzaq al-
Husayni al-mulaggab bmrtda al-Zubaydi t 1205h, Dar Al-Hidaya.

77. Ta'sll al-qawa‘id al-ustliyah al-mukhtalif ftha bayna al-Hanafiyah
walshaf'yh, li-Salah Hamid ‘Abd al-Tsawi, Dar Al-Nawader - Syria - Lebanon -
Kuwait - First Edition 1433 AH.

78. Radd al-muhtar ‘ald al-Durr al-Mukhtar li-Muhammad ibn Amin ibn
‘Umar ibn ‘Abd al-‘Aziz ibn ‘Abidin al-Dimashqi al-Hanafi t 1252h, Dar Al-Fikr
- Beirut - Second Edition 1412 AH.

79. Risalat nshrf al-‘urf lbn ‘Abidin, Muhammad Amin ibn ‘Umar ibn ‘Abd
al-‘Aziz ‘Abidin al-Dimashgqi al-Hanafi t 1252h, Dar Thya Al-Turath Al-Arabi -
Beirut -.
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80. Fath al-Ghaffar al-Jami‘ li-ahkam sanat nabiyina ‘alayhi al-salah wa-al-
salam lil-Hasan ibn Ahmad ibn Ydsuf al-Rabba‘T al-San‘ani t 1276h.

81. Fath al-qadir li-Kamal al-Din Muhammad ‘Abd al-Wzhid al-ma'‘riif bi-
Ibn al-humam t861h - Publisher: Dar Al-Fikr.

82. Fawatih al-rahamat 1i-‘Abd al-‘Ali  Muhammad Nizam al-Din
Muhammad alshalwy al-AnsarT al-Laknawi t 1225 H, edited by: Abdullah
Mahmoud Muhammad Omar, first edition 1423 AH - Dar Al-Kotob Al-
lImiyyah.

83. Qa‘idat al-‘adah Mahkamat — dirasah Nazariyat ta’siliyah tatbiqiyah —
ly‘gwb ibn ‘Abd al-Wahhab al-Bahusayn, Al-Rushd Library - Riyadh - first
edition 1424 AH.

84. Majallat al-shari‘ah wa-al-qantin — bahth bi-‘unwan al-takhsis bal‘rf wa-
atharuhu fi al-figh al-Islami llswswh - Issue 32, October.

85. Majallat Jami‘at Umm al-Qura li-Ulam al-shariah wa-al-lughah al-
‘Arabiyah — bahth bi-‘unwan takhsis al-‘umtm bal‘rf wal‘adh 11‘rwsy- Dhu Al-
Hijjah 1427 AH.

86. Musnad al-Imam Ahmad ibn Hanbal li-Ahmad ibn Hanbal Abu ‘Abd
Allah al-Shaybani t 241h, edited by: Shuaib Al-Arnaout, Adel Murshid, Al-
Risala Foundation, first edition 1421 AH.

87. Mawahib al-Jalil fi sharh Mukhtasar Khalil li-Shams al-Din Abi ‘Abd
Allah Muhammad ibn Muhammad al-ma‘raf bi-al-Hattab al-Ru‘aynT al-MalikT t
954h, Dar Al-Fikr, third edition 1412 AH.

88. Nazariyat al-taqid al-ustli. D / Ayman ‘Abd al-Majid al-Badarin- Dar
Ibn Hazm - first edition 1427 AH.

89. Nihayat al-muhtgj ila sharh al-Minhaj li-Shams al-Din Muhammad ibn
AbT al-‘Abbas Ahmad ibn Hamzah Shihab al-Din al-Ramli t 1004h , Dar Al-
Fikr - Beirut - last edition 1404 AH.
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