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Abstract:

The research talks about the ruling on the guardianship of a foreigner
over the marriage contract of a woman when the relative guardian is
unavailable. The research methodology is the descriptive analytical
approach and the comparative approach ¢« and the study is comprised of
an introduction and two chapters. The introduction encompassed the
problem and the importance of the research « which seek to identify the
jurisprudent challenges that face a Muslim woman in the guardianship of
her husband and to display the controversial opinions.

In the first topic: the study talked about guardianship and its types ¢
and the ruling on the guardianship of a woman in marrying herself < and
a statement of the sayings of the jurists and their evidence in that.

In the second topic: the study discussed the ruling on the guardianship
of a foreigner « the marriage contract of a woman when the relative
guardian is unavailable. In addition « it presented the concept of the
guardian « and the legal and jurisprudential evidence that indicate the
validity of the guardianship of the most distant one when the closest
guardian is not present « his weakness « or his loss ¢« then the statement of
the opinion of contemporary jurists in the guardianship of the maternal
uncle and conditions thereof.

The study concluded with a conclusion containing the results and

recommendations « the most important of which are:

e It is legally established that there is no marriage without a guardian «
and that the maternal uncle is not a relative guardian of the woman « and
he is not a guardian in the presence of the closest guardian unless he
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appointed him or if the closest guardian did not exist ¢« or the maternal
uncle was one of the women's cousins.

e In case of the absence of the closest guardian « or his invalidity « the
guardianship is transferred to the furthest from them or to others such as
a foreign man of righteousness among the Muslims and the judge ¢« and
that the maternal uncle is the closest of the farthest to the woman.
e The researcher recommended granting the sane adult woman her
freedom to choose her guardian for marriage when the closest guardian is
not present.
e He recommended breaking the jurisprudential stagnation and sectarian
intolerance ¢« and reviving the virtue of correct understanding of the
rulings of legitimacy.

Key Words: The guardian « the foreigner « the marriage « the maternal
uncle « the guardianship.
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Romanization of Resources
First: The Holy Qur'an and its Sciences:

1- Ahkaam Al-Qur'an: Mohammed bin 'Abdullah Abi Bakr lbn Al-'Arabi ¢
Reviser: Mohammed 'Abdul-Qader 'Ata « Scientific Books House ¢« Beirut ¢ 3™
ed. « 1424h.

2- Ahkaam Al-Qur'an: Ahmed bin ‘Ali Al-Razi Al-Jassas < Verifier:
Mohammed Al-Sadiq « Arabian Heritage Revival House ¢ Beirut « 5" ed. «
1405h.

3- Tafseer Al-Shafe'i: Abu 'Abdullah Mohammed bin Idrees Al-Shafe'i «
Verifier: Dr. Ahmed Mustafa « Al-Tadmuriyyah House « Saudia « 1427h-2006.
4- Tafseer Al-Qur'an Al-'Azheem: Ibn Katheer Abu Al-Fida'a Ismail bin 'Omar
Al-Qurashi « Verifier: 'Abdul-Salam Shaheen « Scientific Books House ¢« Beirut «
2" ed. « 1440h-1999.

5- Tafseer Al-Maraaghi: Ahmed Mustafa Al-Maraaghi <« Al-Babi Al-Halabi
Press « 1% ed. « 1365h-1946.

6- Tafseer Al-Manar: Rasheed 'Ali Ridha « General Egyptian Board of Books «
1990.

7- Al-Tayseer fi Al-Tafseer: Najmuddeen '‘Omar bin Mohammed bin Ahmed
Al-Nasafy « Verifier: Maher Adeeb and others <« Book House ¢ Turkey ¢
Istanbul.

8- Jaami'u Al-Bayaan fi Ta'weel 'Aayi Al-Qur'an: Al-Tabari < Abu Ja'far
Mohammed bin Jareer « Verifier: Ahmed Shaker « Al-Resalah Foundation « 1%
ed. « 1420h-2000 « and Al-Ma'aaref House.

9- Al-Jaami' Li-Ahkaam Al-Qur'an: Abu 'Abdullah Mohammed bin Ahmed Al-
Quirtubi « Egyptian Books House « 2" ed. « 1384h.

10- Zahrat Al-Tafaaseer: Mohammed bin Ahmed Mustafa known as Abi
Zahrah « Al-Fikr House « Beirut.

11- Fathu Al-Qadeer: Mohammed 'Ali Al-Shawkany « Ibn Katheer House ¢
Damascus « Al-Kalim Al-Tayyib House « Beirut « 1% ed. « 1414h.

12- Al-Kifaayah fi Al-Tafseer Bil-Ma'thour Wal-Deraayah: Dr. 'Abdullah
Khidhr Ahmed ¢ Al-Qalam House « Beirut « 1% ed. « 1438h-2007.

13- Al-Lubaab fi 'Oloum Al-Kitaab: Abu Hafs Sirajuddeen 'Omar bin 'Ali Al-
Nu'many « Verifier: 'Adel Ahmed and 'Ali Mohammed ¢ Scientific Books
House « Beirut « 1419h-2017.

14- Al-Muharrer Al-Wajeez fi Tafseer Al-Kitaab Al-'Aziz: Abu Mohammed
'Abdul-Haqg bin Ghalib bin Al-Andalusi « Verifier: 'Abdul-Salam 'Abdul-Shafi «
Scientific Books House « Beirut « 1422h.

15- Mafateeh Al-Ghaib: Abu 'Abdullah Mohammed bin Mohammed nicknamed
Fakhruddeen Al-Razi « Arabian Heritage Revival House « Beirut < 3 ed. «
1420h.

Second: Hadith and its Sciences:

16- Subul Al-Salam: Mohammed bin Ismail Al-Ameer Al-Sana‘ani « Al-Hadith
House.
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17- Sunan Ibn Maajah: Abu 'Abdullah Mohammed bin Yazeed Al-Qazweeni ¢
Reviser: Mohammed Fu'ad 'Abdul-Baqgi « Al-Fikr House « Beirut « Lebanon.
18- Sunan Abi Dawoud: Sulaiman bin Al-Ash'ath Al-Sijistani Al-Azdy «
Verifier: Mohammed Muhyiddeen 'Abdul-Hameed « Reviser: Ahmed Shaker «
Al-Fikr House « Beirut « Lebanon.

19- Sunan Al-Baihagy Al-Kubra: Abu Bakr Ahmed bin Al-Husain bin Mousa
Al-Baihaqy « Verifier: Mohammed 'Abdul-Qader 'Ata < Al-Baaz Library «
Makkah ¢ Saudia « 1414h.

20- Sunan Al-Tirmithi: Abu 'Isa Mohammed bin 'Isa bin Mousa Al-Tirmithi «
Reviser: Ahmed Shaker « Al-Ma'refah House « Beirut « Lebanon « 1406h.

21- Sunan Al-Darqutny: 'Ali bin 'Omar bin Ahmed Abu Al-Hasan Al-Darqutny
Al-Baghdadi ¢ Verifier: 'Abdullanh Hashim Al-Yamany ¢« Al-Ma'refah House ¢
Beirut « Lebanon « 1386h.

22- Sunan Al-Nisaa'i Al-Kubra: Abu 'Abdul-Rahman Ahmed bin Shu'aib Al-
Nisaa'i « Verifier: 'Abdul-Ghafour Al-Bindary and Sayyid Kasrawi « Scientific
Books House « Beirut « Lebanon « 1411h.

23- Sharhu Mushkil Al-Aathaar: Abu Ja‘'far Ahmed bin Salamah known as Al-
Tahawy « Verifier: Shu'aib Al-Arna'out « Al-Resalah Foundation « 1415h-1994.
24- Sharhu Ma'aani Al-Aathaar: Abu Ja'far Ahmed bin Salamah known as Al-
Tahawy « Verifier: Mohammed Al-Najjar and Mohammed Sayyid « World of
Books « 1%t ed. « 1414h-1994.

25- Saheeh Al-Bukhari: Abu 'Abdullah Mohammed bin Ismail Al-Bukhari ¢
Verifier: Mustafa Deeb Al-Bagha « Ibn Katheer House — Al-Yamamah « Beirut «
Lebanon « 1407.

26- Saheeh Ibn Hibban: Mohammed bin Hibban Al-Basty « Verifier: Shu‘aib
Al-Arna'out « Al-Resalah Foundation ¢« Beirut « 1414h.

27- Saheeh Muslim: Muslim bin Al-Hajjaj bin Muslim Al-Qushairy Al-
Naisaboury « Verifier: Mohammed Fu'ad 'Abdul-Bagi <« Arabian Heritage
Revival House « Beirut « Lebanon « 1407.

28- Al-Mustadrak 'ala Al-saheehain: Abu 'Abdullah bin Mohammed Al-Hakim
Al-Naisaboury « Verifier: 'Abdul-Qader 'Ata « Scientific Books House « Beirut «
Lebanon « 1411h.

29- Musnad Al-Imam Ahmed: Ahmed bin Mohammed bin Hanbal Abu
'‘Abdullah Al-Shaibany « Cordoba Foundation « Egypt.

30- Ma'aalim Al-Sunan: Abu Sulaiman Mohammed bin Mohammed bin
Ibrahim known as Al-Khattaby « Scientific Library < Aleppo « 1% ed. « 1351h-
1932.

31- Al-Mu'jam Al-Awsat: Sulaiman bin Ahmed bin Ayyoub Abu Al-Qasim Al-
Tabarany « Verifier: Tariq 'Awadh and 'Abdul-Muhsin ¢« Al-Haramain House «
Cairo.

32- Al-Muwatta": Imam Malik bin Anas ¢« Arabian Heritage Revival House ¢
Beirut « Lebanon.
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Jurisprudence « Law and General Books:

33- Al-ljmaa’: Abu Bakr Mohammed bin Ibrahim bin Al-Munthir ¢« Verifier:
Abu 'Abdul-A'la Khalid « Al-Aathaar House for Publishing and Distributing «
Cairo « 1%t ed. « 1425h-2004.

34- Al-Ikhtiyaar Li-Ta'leel Al-Mukhtaar: Ahmed bin Mohammed Al-Kattany
Al-'Asqgalany « Al-Halabi Press « Cairo « and Scientific Books House ¢« Beirut ¢
1354h-1937.

35- Al-Istethkaar: Yusuf bin Mohammed bin 'Abdul-Bar « Verifier: Salim 'Ata
and Mohammed Mu'awwadh ¢« Scientific Books House ¢« Beirut « 1421h.

36- Al-Ashbaah Wal-Nazhaa'ir: Jalal 'Abdul-Rahman Al-Suyouti < Scientific
Books House « 1403h-1983.

37- Al-Ifsaah 'an 'Aqdi Al-Nikaah ‘ala Al-Mathaahib Al-Arba‘ah: Scholar
Husain Mohammed Al-Shafe'i < Al-Qalam House « Aleppo ¢« 1% ed. « 1426h-
1995.

38- Al-Umm: Abu 'Abdullah Mohammed bin Idrees Al-Shafe'i ¢ Scientific
Books House « Beirut « Lebanon « 1393h.

39- Al-Insaaf fi Ma'refat Al-Raajih min Al-Khilaaf 'ala Mathhab Al-Imam
Ahmed: 'Ala'uddeen 'Ali bin Sulaiman Al-Mardawy ¢« Verifier: Mohammed
Hamid Al-Fagi < Arabian Heritage Revival House ¢« Beirut « Lebanon.

40- Al-Bahru Al-Zakhkhaar Al-Jaami' Li-Mathaahib 'Olama'a Al-Amsaar:
Ahmed bin Yahya Al-Murtadha«< Al-Ansar Press< Al-Sunnah Al-
Mohammediyah.

41- Al-Bahu Al-Raa'iq Sharhu Kanzi Al-Dagaa'iq: Zainuddeen bin Ibrahim bin
Mohammed known as Ibn Nujaim « Al-Ma'refah House « Beirut ¢ Lebanon « 2"
ed. « and Karachi « Pakistan.

42- Bidaayat Al-Mujtahid Wa-Nihaayat Al-Mugtasid: Mohammed bin Ahmed
bin Rushd Al-Qurtuby « known as Ibn Rushd « Al-Fikr House ¢« Beirut.

43- Badaa'i' Al-Sanaa'i' fi Tarteeb Al-Sharaa'i’: 'Ala'uddeen Abu Bakr Mas'oud
Al-Kasani « Arabian Book House « Beirut « 1406h-1982 « and Al-Imam Edition
in Cairo.

44- Tabyeen Al-Hagaa'ig Sharhu Kanzi Al-Dagaa'ig: 'Othman bin 'Ali Mahjan
Al-Zaila'i « Princely Press « Bulag « 1% ed. « 1313h « and Al-Ma'refah House «
Beirut.

45- Tabyeen Al-Masaalik Sharhu Tadreeb Al-Saalik 'ila Agrab Al-Masaalik:
'‘Abdul-'Aziz Hameed 'Aal Mubarak Al-lhsaany « Islamic West House.

46- Hashiyat Al-Dusouqi 'ala Al-Sharh Al-Kabeer: Mohammed bin Ahmed bin
'‘Arafah Al-Dusouqi « Al-Fikr House « Beirut < and Scientific Books House ¢
Beirut < 1417h.

47- Al-Hujjah ‘ala Ahli Al-Madinah: Abu 'Abdullah Mohammed bin Al-Hasan
Al-Shaibany ¢« Verifier: Mahdi Al-Kailany « World of Books « Beirut « 1403h.
48- Al-Durru Al-Mukhtaar: Mohammed bin 'Ali bin Mohammed known as
'‘Ala'uddeen Al-Haskafi « Al-Fikr House ¢« Beirut.

49- Al-Durru  Al-Manthour fi  Al-Qawaa'id Al-Fighiyyah: Badruddeen
Mohammed bin 'Abdullah Al-Zarkashy « Verifier: Tayseer Nayif and 'Abdul-
Sattar Abu Ghuddah « Publisher: Kuwaiti Endowments « 2" ed. « 1405h-1985.
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50- Duraru Al-Hukkaam fi Sharhi Ghurar Al-Ahkaam: Mohammed Farmouz
bin 'Ali known as Mulla « Arabian Books Revival House.

51- Rawdhatu Al-Taalibeen Wa-'Omdatu Al-Mufteen: Mohammed Muhyiddeen
bin Sharaf Al-Nawawi ¢ Islamic Office « Beirut < 5" ed. « 1415h « and Al-
Ma'refah House ¢ 1397h.

52- Al-Zawaaj Wal-Talaaqg fi Al-Islam: Zakyuddeen Sha'baan « Al-Qawmiyah
House for Printing and Publishing « Cairo « 1964.

53- Al-Sharh Al-Kabeer 'ala Mukhtasar Khalil: Abi Al-Barakaat Ahmed bin
Mohammed Al-Dardeer « Al-Fikr House « Beirut.

54- Sharh Mukhtasar Khalil: Abu 'Abdullah Mohammed bin 'Abdullah Al-
Kharshi ¢« Al-Fikr House « Beirut « Lebanon.

55- Sharh Muntaha Al-lraadaat: Mansour bin Yunus Al-Bahwati <« World of
Books « Beirut « 1404h.

56- Fathu Al-Qadeer: Kamaluddeen Mohammed bin 'Abdul-Wahid Al-Suyousi «
known as Ibn Al-Hammam ¢« Al-Fikr House ¢ Beirut « and Mustafa Al-Halabi
House « Cairo « Egypt.

57- Al-Figh Al-Islami Wa-Adillatuh: Dr. Wahbah Al-Zuhaily < Al-Fikr Al-
Mu'aaser House ¢ Syria « Damascus « 1984,

58- Al-Figh ‘'ala Al-Mathaahib Al-Arba'ah: 'Abdul-Rahman Al-Jazeery «
Scientific Books House « Beirut « 2 ed. « 1424h-2003.

59- Qanoun Al-Ahwaal Al-Shakhsiyyah Al-Yamani Wa-Ta'deelaatuh: Law No.
(20) Year 1992 « Ministry of Legal Affairs « 2" ed. « 2004.

60- Al-Qawaaneen Wal-Ahkaam Al-Fighiyyah: Abi Al-Qasim Mohammed bin
Ahmed bin 'Abdullah bin Juzy Al-Gharnati « Scientific Books House ¢ Beirut «
Lebanon.

61- Al-Kaafi fi Figh Al-Imam Ahmed: Abi Mohammed ‘'Abdullah bin
Qudamah « Verifier: Zuhair Tawis ¢« Islamic Office « 1399h.

62- Al-Kaafi Fi Figh Ahl Al-Madinah: Abu 'Omar Yusuf bin 'Abdullah bin
Mohammed bin 'Abdul-Bar Al-Qurtuby ¢« Verifier: Dr. Mohammed Aheed ¢ Al-
Riyadh Library « 1398h-1978.

63- Kitaab Al-Ahkaam fi Al-Halaal Wal-Haraam: Yahya bin Al-Husain bin Al-
Qasim « Ahl Al-bait Library « 13" ed. « 1437h.

64- Kashshaaf Al-Qinaa’ 'an Matni Al-Ignaa’: Mansour bin Yunus bin Idrees Al-
Bahwaty « Verifier: Hilal Muslihi « Al-Fikr House « Lebanon « 1980.

65- Kifaayat Al-Akhyaar fi Ghaayat Al-lkhtesaar: Abu Bakr bin Mohammed
bin 'Abdul-Mu'min bin Hereez « Verifier: 'Ali 'Abdul-Hameed and Mohammed
Wahbi « Al-Khuld House « Damascus ¢« 1% ed. « 1994.

66- Al-Mubdi* Sharh Al-Mugni': Ibrahim bin Mohammed bin Muflih «
Scientific Books House « Beirut « 1% ed. « 1418h-1997.

67- Al-Mabsout: Mohammed bin Ahmed bin Abi Bakr Al-Sarkhasi < Al-
Ma'refah House ¢« Beirut « 2" ed. « 1414h.

68- Al-Mabsout fi Figh Al-Imamiyah: Sheikh Abu Ja'far Mohammed bin Al-
Husain bin 'Ali Al-Tousi « Al-Murtadhawiyyah Library < Tehran.
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69- Majma'u Al-Anhur fi Sharh Multaga Al-Abhur: 'Abdul-Rahman bin
Mohammed bin Salman known as Sheikhi Zadah < Arabian Heritage Revival
House.

70- Majma'u  Al-Zawaa'id Wa-Manba'u Al-Fawaa'id: Abu Al-Hasan
Nouruddeen 'Ali bin Abi Bakr Al-Haithamy ¢« Verifier: Husamuddeen Al-Qudsi¢
Al-Quds Library « Cairo « 1414h-1994.

71- Al-Majmou’ Sharh Al-Muhaththab: Abu Bakr Muhyiddeen bin Sharaf Al-
Nawawi ¢ Al-Fikr House ¢« Beirut « and Arabian Book House.

72- Al-Muhalla: Abu Mohammed 'Ali bin Ahmed bin Sa'eed bin Hazm « Al-
Fikr House « Beirut « Lebanon.

73- Al-Mukhtasar Al-Fighi: Mohammed bin Mohammed bin 'Arafah Al-
Tounisi Al-Maliki « Verifier: Hafizh Khair « Khalaf Foundation for Charitable
Deeds « 1% ed. « 1435h-2014.

74- Mukhtasar Al-Mazni: Ismail bin Yahya Al-Mazni « Al-Ma'refah House «
Beirut « Lebanon « 1410h.

75- Al-Mudawwanah: Anas bin Malik ¢« Scientific Books House ¢ Beirut «
Lebanon « 1% ed. « 1415h-1994.

76- Mughni Al-Muhtaaj: Mohammed Al-Khateeb Al-Sherbeeni <« Al-Babi Al-
Halabi Press « Egypt « 1958.

77- Al-Mughni: Abi Mohammed 'Abdullah bin Ahmed bin Mohammed bin
Qudamah Al-Magqdisi (with Al-Sharh Al-Kabeer) « Scientific Books House «
Beirut <« Lebanon « and Arabian Book edition.

78- Al-Mugni': Muwaffaquddeen 'Abdullah bin Ahmed bin Qudamah ¢« Al-
Salafiyah Library « Cairo.

79- Al-Mumti' fi Sharh Al-Mugni': Zainuddeen Al-Tanoukhy « Verifier: 'Abdul-
Malik bin Duhaish ¢« Al-Asady Library « Makkah ¢« 1424h-2003.

80- Al-Muhaththab: Abu Isehaaq Ibrahim bin 'Ali bin Yusuf Al-Sheerazi « Al-
Fikr House ¢« Beirut « Lebanon « and Al-Babi Al-Halabi Press.

81- Mawaahib Al-Jaleel fi Sharh Mukhtasar Khalil: Shamsuddeen Abu
‘Abdullah Mohammed bin Mohammed Al-Tarabulsi known as Al-Hattab « Al-
Fikr House « 3" ed. « 1412h-1992.

82- Mawsou'at Al-ljmaa’ fi Al-Figh Al-Islami: Dr. 'Osamah Al-Qahtany and
others « Al-Fadheelah House « Riyadh « Saudia « 1% ed. « 1433h.

83- Mawsou'at Al-Ahwaal Al-Shakhsiyyah: Ahmed Nasr Al-Jindy < Legal
Books House « Egypt.

84- Al-Mawsou'ah Al-Fighiyyah Al-Kuwaitiyyah: Ministry of Endowments and
Islamic Affairs — Kuwait < Al-Safwah House Presses <« Egypt <« Al-Salaasil
House ¢« Kuwait ¢ Printing of the Ministry ¢« 1404h-1427h.

85- Nihaayat Al-Muhtaaj Bi-Sharh Al-Minhaaj: Shamsuddeen Mohammed bin
Abi Al-'Abbas Ahmed bin Hamzah Shihabuddeen Al-Ramli ¢« Al-Fikr House «
Mustafa Al-Halabi Press <« Egypt < 1983.

86- Al-Hidaayah fi Sharh Bidaayat Al-Mubtadi': 'Ali bin Abi Bakr bin 'Abdul-
Jaleel Al-Margheenany « Verifier: Talal Yusuf « Mustafa Al-Halabi Press.

87- Al-Welaayah Wal-Wesaayah Wal-Talaaq fi Al-Figh Al-Islami: Dr. Ahmed
Al-Khidhry « Al-Jeel House ¢« Beirut « Lebanon.
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Fourth: Language and Dictionaries Books:

88- Lisaan Al-'Arab: Mohammed bin Manzhour Al-Masri Al-Ifreeqi ¢« Sader
House « Beirut « Lebanon « 1% ed. « 1414h.

89- Al-Misbaah Al-Muneer: Ahmed bin Mohammed bin 'Ali Al-Fayyoumi «
Contemporary Library « Beirut « 2" ed. « 1418h-1997.

90- Magaayees Al-Lughah: Abi Al-Hasan Ahmed bin Faris bin Zakariya ¢« Al-
Jeel House « Beirut « 1411h.
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