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Abstract:

This research addresses the topic of the Istisna'a contract,
considered one of the most important contracts in Islamic jurisprudence,
due to its broad practical applications, particularly in the fields of
industry and contracting. It aims to provide a jurisprudential foundation
for this contract through an in-depth study of the opinions of jurists from
the four schools of Islamic jurisprudence, explaining its pillars,
conditions, provisions, objectives, and effects.

The research focused on the comparative perspective among
scholars' opinions, analyzing jurisprudential evidence and discussing
points of disagreement on a number of fundamental issues, most notably:
the extent of the contract's binding force, the possibility of its
termination, and the impact of changing specifications on its validity.

The research also addressed contemporary applications of the
Istisna'a contract, particularly in the Islamic finance sector, where it is
one of the complex contracts adopted by Islamic banks in their financing
operations to stimulate industrial and development activity. The study
demonstrated the ability of this contract to adapt to modern economic
changes, provided its Sharia-compliant controls are adhered to.

The research concluded that the Istisna'a contract is permissible
under Sharia law, based on need and custom, and distinguished by its
flexibility and comprehensiveness compared to other contracts. It is an
independent, non-dependent contract, according to the most correct
opinion. It is needed in our time for many applications that serve people's
interests.

Keywords: Istisna'a, contract, promise, condition, interests, applications.
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Romanization of references
* The Holy Quran
1. Ibn ‘Abidin, Muhammad Amin ibn ‘Umar ibn ‘Abd al-‘Aziz ‘Abidin al-
Dimashqt al-HanafT (t : 1252h)
2. Al-Istisna® wa-tatbigatuhu fi al-figh al-Islami, alwshyl, Salih ibn
Ahmad, Journal of the Saudi Jurisprudence Association, No. (34),
Ramadan 1437 AH — 2016 CE, pp. 295-368.
3. I'lam al-muwaqqi‘in ‘an Rabb al-‘alamin, Ibn al-Qayyim, Abu ‘Abd
Allah Muhammad ibn Abt Bakr ibn Ayyub ibn Sa‘d, Shams al-Din (t :
751h), edited by Muhammad Abd al-Salam Ibrahim, 1st edition, Beirut,
Dar al-Kutub al-Tlmiyyah, 1411 AH — 1991 CE.
4. Aliyat tatbiq ‘aqd al-istisna‘ fi al-masarif al-Islamiyah (duwal Majlis
al-Taawun li-Duwal al-Khalij al-‘Arabiyah anmiidhajan), ‘Abd al-‘Al,
Mustafa Mahmiid, a paper presented at the "Conference on Islamic
Banks: Between Reality and Aspiration," Department of Islamic Affairs
and Charitable Activities, Dubai, May 21-June 2, 2009 CE.
5. Al-Umm, al-Shafi‘T, Abu ‘Abd Allah Muhammad ibn Idris (t : 204h),
n.d., Beirut, Dar al-Ma'rifah, 1410 AH — 1990 CE.
6. Al-Insaf fT ma'rifat al-rajih min al-khilaf, Mardawi, ‘Ala’ al-Din Abi
al-Hasan ‘Al1 ibn Sulayman al-Dimashqt al-Saliht al-Hanbali (t : 885h),
2nd ed., Beirut, Dar Ihya' al-Turath al-'Arabi, n.d.
7. Al-Bahr al-ra’iq sharh Kanz al-daqa’iq, Ibn Nujaym al-Misr1, Zayn al-
Din ibn Ibrahim ibn Muhammad (t : 970h), with at the end: Takmilat al-
Bahr al-Ra'iq by Muhammad ibn Husayn ibn Ali al-Turi al-Hanafi al-
Qadiri (d. after 1138 AH), and in the margin: Minhat al-Khaliq by Ibn
Abidin, 2nd ed., Cairo, Dar al-Kitab, n.d.
8. Buhuth fighiyah fi Qadaya mu‘asirah, al-Ashqar, Muhammad
Sulayman wa-akhartin ,1st ed., Amman, Dar al-Nafais, 1418 AH — 1998
CE.
9. Bidayat al-mujtahid wa-nihayat al-mugqtasid, Ibn Rushd al-Hafid, Abu
al-Walid Muhammad ibn Ahmad ibn Muhammad ibn Ahmad ibn Rushd
al-Qurtubi (t : 595h), n.d., Cairo, Dar al-Hadith, 1425 AH — 2004 CE.
10. Bada'i* al-sana’i‘ fi tartib al-shara’i’, al-Kasani, ‘Ala’ al-Din, Abt Bakr
ibn Mas‘lid ibn Ahmad al-Hanafi (t : 587h), 2nd ed., Beirut, Dar al-Kutub
al-Tlmiyya, 1406 AH — 1986 CE.
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11. Tabyin al-haqa’iq sharh Kanz al-daqa’iq wa-hashiyat alshshilbiyi, al-

Zaylal, ‘Uthman ibn ‘Al ibn Mihjan albar‘y, Fakhr al-Din al-Hanaft (t :
743h), Ist ed., Cairo, al-Matba'ah al-Kubra al-Amiriyyah, 1313 AH.
12. Al-Tajrid, al-Qudiri, Ahmad ibn Muhammad ibn Ahmad ibn Ja‘far
ibn Hamdan Abu al-Husayn (t : 428 H), edited by Muhammad Ahmad
Siraj and Ali Juma'ah Muhammad, under the supervision of the Center
for Jurisprudential and Economic Studies, 2nd ed., Cairo, Dar al-Salam,
1427 AH - 2006 CE.
13. Tuhfat al-fuqaha’, al-Samarqandi, Muhammad ibn Ahmad ibn Abi
Ahmad, Abu Bakr ‘Ala’ al-Din (t : Nahwa 540h), 2nd ed., Beirut, Dar al-
Kutub al-Tlmiyyah, 1414 AH — 1994 CE.
14. Al-Jami‘ al-sahih (Sunan al-Tirmidhi), al-Tirmidhi, Muhammad ibn
Tsa (t : 279h), revised by Ahmad Muhammad Shakir et al., Beirut,
Mustafa al-Babi al-Halabi Library, n.d.
15. Al-Jami‘ al-sahih al-Mukhtasar, al-Bukhari, Muhammad ibn Isma‘il
al-Ju‘fi al-Bukhari, revised by Dr. Mustafa Dib al-Bugha, n.d., Beirut,
Dar Ibn Kathir, 1987 CE - 1407 AH.
16. Radd al-muhtar ‘ala al-Durr al-Mukhtar, 2nd ed., Beirut, Dar al-Fikr,
1412 AH - 1992 CE.
17. Rawdat al-talibin wa-‘umdat al-muftin, al-Nawawi, Abli Zakarlya
Muhyt al-Din Yahya ibn Sharaf (t : 676h).
18. Zad al-ma‘ad T Huda Khayr al-‘ibad, Ibn al-Qayyim, Abti ‘Abd Allah
Muhammad ibn Abi Bakr ibn Ayytb ibn Sa‘d, Shams al-Din (t : 751 H),
3rd ed., Riyadh, Dar 'Ata'at al-'Ilm — Beirut, Dar Ibn Hazm, 1440 AH -
2019 CE
19. Sunan Abi Dawtd, Abu Dawtd, Sulayman ibn al-Ash‘ath al-Sijistant
(t : 275h), revised by Muhammad Muhyi al-Din 'Abd al-Hamid, n.d.,
Beirut, Dar al-Fikr, n.d.
20. Al-Shamil f1 figh al-Imam Malik, al-Damiri, Bahram ibn ‘Abd Allah
ibn ‘Abd al-‘Aziz ibn ‘Umar ibn ‘Awad, Abu al-Baqa’, Taj al-Din al-
Sulami alddimyatt al-Malik1 (t : 805h), edited and corrected by Ahmad
ibn Abdul Karim Najib, Ist edition, Najibawayh Center for Manuscripts
and Heritage Services, 1429 AH - 2008 CE.
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21. ‘Aqd al-istisna‘ aw "‘aqd al-muqgawalah" f1 al-figh al-Islam1 : dirasah
mugqaranah, al-Badran, Kasib ibn ‘Abd al-Karim, 2nd edition, Dammam,
Dar Saleh for Publishing and Distribution, 1984 CE.

22. ‘Aqd al-istisna’ wa-ahammiyatuhu f1 al-istithmarat al-mu‘asirah, al-
Zarqa, Mustafa Ahmad, 2nd edition, Jeddah, Islamic Institute for
Research and Training, 1420 AH.

23. ‘Aqd al-istisna‘, al-Zuhayli, Wahbah, Journal of the Islamic
Jurisprudence Academy, Issue (9), Part (2).

24. ‘Aqd al-istisna‘, al-Zarqa, Mustafa, Journal of the Islamic
Jurisprudence Academy, Issue 7, Part 2

25. ‘Aqd al-istisna‘, al-Salas, ‘Al1, Journal of the Islamic Jurisprudence
Academy, Vol. 2, Issue 7, 1412 AH - 1992 CE, pp. 729-778.

26. ‘Aqd al-istisna® wa-tatbigatuhu fi al-bunik wa-al-masarif al-
Islamiyah (dirasah fightyah mugqaranah) al-Nufay? Mash‘al Hammud
Falih, Saudi Arabia, University of Bisha, Research Journal, Volume (10),
Issue (3), September 2023, College of Education, University of
Hodeidah.

27. ‘Aqd al-istisna‘, Daghi, Muhy1 al-Din al-Qurrah, Journal of the
Islamic Jurisprudence Academy, Issue (7), Part (2).

28. Al-Igd min al-Batin fi al-figh al-Islam1, al-Majid, Sami ibn ‘Abd al-
‘Aziz, PhD dissertation, Department of Jurisprudence, College of Sharia,
Imam Muhammad Ibn Saud University, 1429 AH.

29. Al-‘Uqud al-mudafah ila mithliha, Ibn Tahir, ‘Abd Allah ibn ‘Umar
ibn Husayn, 1st ed., Riyadh, Dar Kunooz Ishbiliya for Publishing and
Distribution, 1434 AH — 2013 CE.

30. Fatawé al-Lajnah al-da’imah-al-Majmi‘ah al-ula, al-Lajnah al-
da’'imah lil-Buhiith al-Tlmiyah wa-al-Ifta’, jam‘ wa-tartib : Ahmad ibn
‘Abd al-Razzaq al-Duwaysh, Riyadh, General Presidency of Scholarly
Research and Ifta - General Administration of Printing.

31. Al-Fatawé al-Hindiyah, majmt‘ah min ‘ulama’ al-Hind, 4th ed.,
Beirut, Dar IThya Al-Turath Al-Arabi, 1406 AH - 1986 CE.

32. Fath al-qgadir, Ibn al-humam, Kamal al-Din Muhammad ibn ‘Abd al-
Wahid alsywasy (t : 861h), n.d., Beirut, Dar Al-Fikr, n.d.

33. Al-Qamis al-muhit, al-Fayriiz Abadi, Majd al-Din Abu Tahir
Muhammad ibn Ya‘qib (t : 817h), edited by: Heritage Research Office at
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Al-Risalah Foundation, supervised by: Muhammad Naeem Al-Arqsusi,
8th ed., Beirut, Al-Risalah Foundation for Printing, Publishing and
Distribution, Beirut, 1426 AH - 2005 CE.

34. Qararat al-Hay’ah al-shar‘Tyah bmsrf al-Rajihi, 1st ed., Riyadh, Dar
Kenour Ishbiliya for Publishing and Distribution, 1432 AH — 2010 CE.
35. Al-Kafi f1 figh al-Imam Ahmad, Ibn Qudamah, Aba Muhammad
Muwaffaq al-Din ‘Abd Allah ibn Ahmad ibn Muhammad al-Hanbalx, (t :
620h), 1st ed., Beirut, Dar al-Kutub al-Ilmiyyah, 1414 AH — 1994 CE.
36. Kashshaf al-qina‘ ‘an matn al-Iqna’‘, al-Buhiiti, Mansiir ibn Yiinus ibn
Salah al-Din Ibn Hasan ibn Idris alhnbla (t : 1051h), n.d., Beirut, Dar al-
Kutub al-Ilmiyyah, n.d.

37. Lisan al-‘Arab, Ibn manztr, Muhammad ibn Mukarram ibn ‘ala, Abi
al-Fadl, Jamal al-Din al-Ansart (t : 711h), 3rd ed., Beirut, Dar Sader,
1414 AH.

38. Al-Mabsiit, al-Sarakhsi Muhammad ibn Ahmad ibn Abi Sahl (t :
483h), n.d., Beirut, Dar al-Ma'rifah, 1414 AH - 1993 CE.

39. Al-Majma‘ al-fight al-Islamt al-tabi‘ li-Munazzamat al-Mu’tamar al-
Islamt, in its Resolution No. 27/3/7, during its seventh conference held in
Jeddah, Kingdom of Saudi Arabia, from 7 to 12 Dhu al-Qi'dah 1412 AH,
corresponding to 9-4 May 1992 CE.

40. Al-Muhit al-burhant fi al-figh al-Nu‘mani, Ibn Mazah al-BukharT,
Abii al-Ma‘alt Burhan al-Din Mahmiid ibn Ahmad ibn ‘Abd al-‘Aziz ibn
‘Umar al-Hanafi (t : 616h), edited by Abd al-Karim Sami al-Jundi, 1st
ed., Beirut, Dar al-Kutub al-Tlmiyyah, 1424 AH - 2004 CE.

41. Mukhtasar al-‘allamah Khalil, al-Jundi, Khalil ibn Ishaq ibn Musa,
Diya’ al-Din al-Maliki al-Misr1 (t : 776h), edited by Ahmad Jad, Ist
edition, Cairo, Dar al-Hadith, 1426 AH — 2005 CE.

42. Al-Madkhal al-fight al-‘amm, al-Zarqa, Mustafa Ahmad, 1st edition,
Damascus, Dar al-Qalam, 1418 AH — 1998 CE.

43. Al-Mudawwanah, al-Asbahi, Malik ibn Anas ibn Malik ibn ‘Amir (t :
179h), Ist edition, Beirut, Dar al-Kutub al-Timiyyah, 1415 AH — 1994
CE.

44. Al-Mu‘jam al-Wasit, Mustafa, Ibrahim wa-akhariin, n.d., Cairo,
Academy of the Arabic Language, n.d.
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45. Mu‘jam Magqayis al-lughah, Ibn Faris, Ahmad ibn Zakariya al-
Qazwini al-Razi, Abu al-Husayn (t : 395h), edited by 'Abd al-Salam
Muhammad Harun, n.d.

46. Mawahib al-Jalil fi sharh Mukhtasar Khalil, al-Hattab al-Ru‘ayni,
Shams al-Din Abtu ‘Abd Allah Muhammad ibn Muhammad ibn ‘Abd al-
Rahman al-Tarabulusi al-Maghribi, (t : 954h), 3rd ed., Beirut, Dar al-
Fikr, 1412 AH - 1992 CE.

47. Al-Mawst‘ah al-fightyah al-Kuwaytiyah, Wizarat al-Awqaf wa-al-
Shu’tin al-Islamiyah bi-al-Kuwayt, 2nd ed., Kuwait, Dar al-Salasil, 1427
AH.

48. Mawsii‘at al-qadaya al-fightyah al-mu‘asirah wa-al-iqtisad al-Islamf,
al-Salus, ‘Alt Ahmad, 7th ed., Dar al-Thaqafah, 1426 CE.

49. Al-Nafi‘ al-kabir fi sharh al-Jami‘ al-Saghir llshybany al-Laknawi,
Abt al-Hasanat Muhammad ‘Abd al-Hayy ibn Muhammad ‘Abd al-
Halim al-Ansart al-Hind1 (t : 1304h), Ist ed., Beirut, 'Alam al-Kutub,
1406 AH.

50. Al-Nihayah f1 Gharib al-hadith wa-al-athar, Ibn al-Athir, Majd al-Din
Abli al-Sa‘adat al-Mubarak ibn Muhammad ibn Muhammad ibn
Muhammad Ibn ‘Abd al-Karim al-Shaybant al-Jazar1 (t : 606h), edited by
Tahir Ahmad al-Zawi and Mahmud Muhammad al-Tanahi, Beirut, al-
Maktabah al-'Tlmiyyah, 1399 AH - 1979 CE.

51. Wabalu alghamamah f1 sharh ‘umdati alfighi labni qudamah, al-
Tayyar, ‘Abd Allah ibn Muhammad ibn Ahmad, 1Ist ed., Riyadh, Dar al-
Watan for Publishing and Distribution, 1432 AH.

52. Al-Wastt fi al-madhhab, al-Ghazali, Abii Hamid Muhammad ibn
Muhammad al-Tas1 (t : 505h), edited by: Ahmed Mahmoud Ibrahim,
Muhammad Muhammad Tamer, 1st edition, Cairo, Dar Al-Salam, 1417
AH.
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